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Two Steps Forward, Then Two Steps Back: 

The Utility and Bitter Irony of Targeted Sanctions for Expanding Human Rights Protection and Advancement

George A. Lopez
Since the end of the Cold War, the resort to economic sanctions has undergone a remarkable evolution. Preceding this development by two decades was the expansion and internationalization of human rights.  Despite this maturation differences, sanctions and human rights were similar in their movement from national foreign policy actions to their increased institutionalization in new global processes involving multilateral agencies. Thus, it is unsurprising that employing sanctions to protect or advance human rights would occur and, as this chapter will detail, that it has progressed significantly.  Sanctions have moved from a single donor nation withdrawing economic aid and trade to protest human rights violations, to multilateral organizations imposing targeted sanctions against individuals and entities to punish or constrain their specific role in human rights abuses and political killings. 
Sanctions Evolution Since 1990
This use of multilateral economic sanctions, particularly by the UN Security Council, has been increasingly advocated by transnational human rights NGOS, and sanctions imposition and enforcement has occupied a significant place in global politics. (Charron, 2011).  In fact, the Security Council currently mandates 15 sanction regimes, with 11 having some form of human rights or humanitarian law dimension. The African Union has imposed sanctions in eight cases where extra-constitutional changes of government have occurred and has leveraged targeted sanctions measures to protect fragile rights during the first years of democratic governance in post-civil war nations. (Carisch and Rickard-Martin, 2011)  The European Union administers more than 370 sanctions and the United States Treasury’s Office of Foreign Asset Control (OFAC) has imposed more than 50 financial sanction programs against governments, organizations and individuals, with more than 10,000 of the latter being on the Specially Designated Persons (SPD) list. Over the past two decades when targeted sanctions have been imposed during massive rights abuses, to protect civilians in on-going civil wars, and to prevent mass atrocities, they have proven somewhat effective.  But there are also cases where the refusal or reluctant application of sanctions has dramatically failed to protect or expand rights. (Brubaker and Lopez, 2017)
These developments have not been without controversy and, sometimes, outright contradiction. In the six decades of US unilateral sanctions on Cuba, and various 1980s Soviet sanctions against its satellite states, some economic sanctions which claim to be enforcing human rights norms were actually designed as a means to punish directly ideological foes, with significant negative impact on rights and the quality of life of the general population. (Falk, 1993; Drezner, 1999).  Significantly, the only two sanctions regimes created by the Security Council in its first 45 years of existence were each time involving a racial human rights case: condemning and punishing through trade and arms embargoes Southern Rhodesia (1966) and South Africa (1977).  But the negative humanitarian and human rights consequences of the earliest cases of UN comprehensive sanctions in the 1990s - Iraq [devastating humanitarian impact], Haiti and the Former Republic of Yugoslavia [varied from serious to minimal humanitarian impact] led various analysts to question whether sanctions can ever be an ethical tool, or other than harmful, to human rights. (Lopez and Cortright, 1997a; Gordon, 2010; 2012).
Faced with a global outcry against the cost in human suffering caused by these comprehensive sanctions in the early 1990s the UN Security Council began the use of “smart” sanctions so that after 1994, every Security Council sanctions regime was comprised of these more narrow measures. Sanctions are precisely targeted or ‘smart’ in two ways. First, they take aim at specific sub-national and transnational actors deemed most responsible for the policies or actions considered by the imposer as illegal or abhorrent. Rather than punishing the society generally through trade sanctions, smart sanctions aim to constrain identifiable, culpable perpetrators.  Secondly, these sanctions isolate discrete areas of economic coercion to a specific micro-level economic activity that can be identified as contributing to increased human rights violations.  (Dos Reis and Lopez, 2013). These sanctions were no less coercive in nature and were perceived by a number of states as being cumbersome and punitive, but they most often avoided disastrous, direct negative humanitarian impacts. (Lopez, 2011).
Most often such targeted sanctions aim at the flow of weapons into a country, even as these have been the most difficult sanctions to enforce effectively.   The additional smart sanctions most readily available to constrain or end large scale rights abuses and killing include: 

[1] freezing financial assets, property and other funds held outside the country that below to [a] the national government,  [b] regime members in their individual capacity, or [c] those persons designated as key supporters or enablers of the regime; 

[2] denying access to overseas financial markets, often to the target government’s National Bank and other governmental entities, as well as to designated private banks and investors and individual designees; 

[3] restricting the trade of specific goods and commodities that provide power resources and revenue to the norm violating actors, most especially highly traded and income producing mineral resources; 

[4] banning flight and travel of individuals and/or specific air and sea carriers; 

[5]  denial of visa, travel, and educational opportunities to those individuals on the designee list. (Lopez, 2015).

The type of targeted sanctions imposed on rights abusers and their effectiveness have varied over time. In practice, when powerful member states like the US, or regional organizations like the EU or AU, reinforce Council sanctions with further measures of their own, this often increases chances of success. At the same time, however, Security Council sanctions often suffer from taking time to mobilize, legislate and implement.  Experience shows that the very rumor of UN action may spark potential targets to hide their assets and begin to falsify companies, passports and bank records.  Sanctions policy analysts tend to argue that these poor results arise from half-hearted purpose, weak sanctions design and/or implementation, especially by Permanent Five members of the UN Security Council. 

Commodity-specific sanctions have increased in frequency and impact in diverse sanctions cases. Highly to moderately successful oil embargoes were imposed as part of the sanctions against Yugoslavia, Haiti, UNITA in Angola, and against the military junta in Sierra Leone. As aid agencies and human rights NGOs have documented, the role of diamond smuggling in financing the civil wars in Angola and Sierra Leone, and in the recruitment and retention of child soldiers in other conflicts, the Security Council pushed the US and European states to take action to interdict the trade in so-called “blood diamonds.” Diamond embargoes were imposed against UNITA in 1998, in 2000 against the Revolutionary United Front areas (RUF) of Sierra Leone, and in 2001 against Charles Taylor’s Liberian government. A log export ban also was imposed against the government of Liberia, for its support of the RUF. There is increasing evidence that these commodity embargoes stifle the work of the criminal organizations in war torn areas who are often responsible for the rights abuses and murder of civilians. (Security Council Report, 2015).

In the nearly quarter century since the Iraq resolution, many UN sanctions cases have had some dimensions of rights concerns reflected in their mandates. (Clapham, 2001; Brubaker and Lopez, 2017) At the same time, sanctions have been fraught with inconsistencies regarding their design and ‘clout’, thus limiting their human rights impact. Put in its best light, over time the UN Security Council has made progress in some specific rights protection cases, and has formulated at least three ongoing guiding themes – some would call them ‘global norms’ – the protection of innocent civilians in armed conflict [PoC], the more short-lived assertion of the international community’s responsibility to protect civilians faced with mass atrocities [R2P], and the protection of electoral and democratic transition processes as part of peace-keeping and peacebuilding. [footnote explains that due to space constraints, the chapter deals only with the first two as they are the themes most consistent with this volume.] 

But in at least four notable and horrific cases of mass killings —Yugoslavia, Rwanda, Liberia (until 2001), and Sudan/Darfur  —UN sanctions resulted in little or no reduction in the atrocities. This was because the Council acted late, and then imposed a limited and weakly enforced arms embargo, that then was not integrated with other more powerful financial or other sanctions. (Boucher and Holt, 2009)  Similarly, the limited measures imposed in Afghanistan prior to 2001 also had no discernible impact on the policies of the Taliban regime regarding treatment of cultural artifacts or women’s rights.

Despite pleas of “never again” the failure of the international community to use sanctions or other means to prevent ethnic cleansing in Bosnia in 1992 or genocide in Rwanda in 1994 was repeated regarding Darfur a decade later.  Without question, the Darfur case serves as a glaring example of too few sanctions imposed too late and without the broad targeting of a substantial number of elites that would maximize their effectiveness.  Despite near global condemnation of the Sudanese regime for its and its agents’ actions against the citizens of the Darfur region from 2003 through 2008, a rather watered-down set of financial asset freezes and travel restrictions were imposed against a small number of Sudanese officials in a series of Security Council Resolutions.  [Footnote on Syria and Burundi as non-sanctions cases of atrocities on-going and pending?  Or 2 -3 paragraphs in the text on these situations?]
Taking Two Steps Forward: The Protection of Civilians (PoC) and the Responsibility to Protect (R2P)

The protection of civilians in armed conflict (PoC) became an on-going concern of Security Council deliberations in the late 1990s as a direct extension of the Council’s use of sanctions to stymie the progress of internal war.  The PoC principle compels states and institutions undertaking protection operations to provide due care for civilians endangered by armed conflict. It was formally institutionalized in resolution 1265 which recognized that civilians represent the vast majority of casualties in situations of armed conflict and must be protected. (Security Council Report, July, 2011). An important factor in the Council’s emphasis on the protection of civilians was the shift from interstate conflicts, to the current situation in which the majority of conflicts occur within a state. A further factor was that these conflicts involved irregular armed groups such as guerrilla movements or paramilitary forces, which preyed on the civilian population and sought protection by living among civilians. (Global Center for R2P, 2009).
After the passage of resolution 1265, PoC continued to emerge as a core directive of all humanitarian and human rights efforts and has been endorsed in a number of Security Council resolutions on the protection of civilians in armed conflict, (1265, 1296, 1674, 1738, 1894). (Notaras and Popovski, 2011).   Additional complementary issues were acknowledged in council resolutions on women, peace and security (1325, 1820, 1888, 1889, 1960), children (1612), the protection of humanitarian workers (1502), and conflict prevention (1625). Numerous country-specific council resolutions include measures aimed to protect civilians and were given some ‘teeth’ by also being placed at the center of many UN missions, including operations in Afghanistan (UNAMA), Central African Republic (MINURCAT), Côte d’Ivoire (UNOCI), Darfur (UNAMID), Democratic Republic of Congo (MONUC), Haiti (MINUSTAH), Liberia (UNMIL), and Sudan (UNMIS). (Security Council Report, 2011).
In 2006, the PoC agenda was expanded – some would claim it was by replaced or upgraded - by the Responsibility to Protect (R2P) norm in its first reference by the Security Council in resolution 1674. As with resolution 1265, this resolution acknowledged that civilians make up the majority of casualties in violent conflicts, and highlighted that states have the primary responsibility to protect their people from all acts of violence. But the logic and foundation of R2P went further in asserting that sovereignty is not an absolute right, and that states forfeit aspects of their sovereignty when they fail to protect their populations from mass atrocity crimes and human rights violations.  (Weiss and Serrano, 2012)

In brief examinations of the Cote d’Ivoire and Libya cases below I illustrate the power and pitfalls of the use of sanctions in the application of these two connected norms.  These two cases are selected because they are considered qualified successes in that sanctions regime on constrained its targets in the manner specified in the Security Council resolution – in each case, in protecting civilians from massive human rights violations. 

The Security Council’s response to the long-standing civil war in Côte d’Ivoire is a strong example of targeted sanctions employed at their best: in tandem with other measures, having a positive impact on the protection of civilians, and helping to solidify the transition to peaceful governance. Moreover, it is clear that with Côte d’Ivoire’s crisis and UN action that unfolded at virtually the same time as the Council’s Libyan action, involved a blending of the lines between PoC and R2P as a justification for sanctions. 

The opportunity for an explicit application of PoC/R2P to the Ivorian sanctions regime resulted from the 2011 elections dispute between President Alassane Ouattara and former President Laurent Gbagbo. In response to a spike in ethnically charged hate speech and allegations that the armed forces and militia groups from both sides were arming ethnic groups, the UN secretary-general's special advisers on the prevention of genocide and on R2P, Francis Deng and Edward Luck, released a joint statement. Both advisors expressed grave concern about “the possibility of genocide, crimes against humanity, war crimes and ethnic cleansing”, and recommended the Council take “urgent steps in line with the responsibility to protect.” (Washington Post, 2011)

In response to these concerns, Gbagbo’s continued refusal to step down, and the obstruction of UNOCI’s mandate by his supporters, the Council unanimously adopted resolution 1975 in March 2011
which authorized UNOCI to “use all necessary means to carry out its mandate to protect civilians under imminent threat of physical violence”, including the use of force. The resolution also mentioned the possibility of the ICC having jurisdiction over the situation in Côte d’Ivoire, if it is determined that crimes against humanity have been committed.  Finally, the Council imposed targeted economic sanctions on Gbagbo and his inner circle, and stated its intent to impose similar sanctions "against the media actors who fan tensions and incite violence." (Security Council, 2011; dos Reis and Lopez, 2013),
After Gbagbo’s arrest in April 2011 by pro-Ouattara forces, President Ouattara expressed his commitment to national reconciliation through his decision to establish a Truth and Reconciliation Committee to investigate alleged human right abuses and to hold violators from both sides. In order to protect this reconciliation process, Resolution 1980 was passed in April 2011, renewing the arms embargo, diamond trade ban and financial and travel sanctions against selected Ivorian officials until April 2012. (dos Reis and Lopez, 2012).
Security Council action in the 2011 conflict in Libya exemplifies two new developments in the use of targeted – and especially financial – sanctions.  First, the Council’s authorization of targeted sanctions in February via resolution 1970, including an arms embargo, travel bans and assets freezes, sought to prevent further human rights violations from being committed by the Gaddafi regime against the Libyan people. These measures challenged the perception of many states that sanctions are always punitive in nature, and represented the first instance of sanctions being interlinked with the Responsibility to Protect [R2P] norm by name. Many Council members and other R2P supporters were hopeful that this was a strong step in affirming the norm given the use of R2P language in the resolution and that it signified a move toward ‘protective’ sanctions regimes as had been hinted in ‘protection of innocent civilians’ clauses in prior resolutions.

Secondly, the mechanism to achieve this measure was based on rapid and extensive lock-down of monies available to Gaddafi and his family and associates, both in terms of personal accounts spread world-wide and in terms of Government developed investment ventures in Sovereign Wealth Funds. The unanimity and speed with which resolution 1970 was passed - itself remarkable, despite reservations on the part of certain council members – occurred because national sanctions imposed by the United States and the European Union resulted in a near immediate asset freeze on the Gaddafi regime. These bilateral measures preceded/set the stage for the UN targeted financial sanctions, asset freeze, travel ban and arms embargo by less then 48 hours in becoming institutionalized globally in resolution 1970. (dos Reis and Lopez, 2012).
The distance of history indicates that the fall of the Libyan regime would not have occurred without an armed rebellion and NATO’s military intervention.  And that the chaos, violence and continuing discord indicate the international community had virtually no plan for ‘the day after Gaddafi falls’.  Yet that does not negate the important reality that financial sanctions against the Libya ruling family, especially in freezing their access to ready cash and leveraging substantial assets in Sovereign Wealth Funds and holdings throughout many European countries and the US, played a considerable role in degrading both the regime’s support among Libyan elites and its actual and potential firepower to crush dissidents. By cutting off nearly half of Qaddafi’s usable monies - $36 billion in Libyan funds were locked down in the first week of sanctions - the international community immediately denied Qaddafi the funds to import heavy weapons, to hire foot soldier mercenaries, or to contract with elite commando units. These constraints meant that the Libyan war would have been longer and deadlier had these sanctions not been successfully imposed and enforced. Tripoli, for example, was not destroyed in the full societal destruction that which would later engulf Syria. (Lopez, 2013; 2017)
Taking Two Steps Backward: The Fair Process Crisis with Targeted Sanctions
Following the al-Qaida attacks on the United States on September 11, 2001, the Council passed resolution 1373 which mandated that all 191 member states participate in a global campaign to deny assets, safe haven, travel or any other forms of support to al-Qaida and other terrorist organizations as specified by the newly created Counter-terrorism Committee (CTC).  One of the central features of this new counter-terrorism regime was the development of a listing procedure to include the names of individuals and entities suspected of engaging in terrorism or associating with terrorists. Until late 2006 any decision concerning listing and de-listing of individuals as ‘terrorists’ or those ‘aiding and abetting terrorists’ was left solely to the discretion of the 1267 Committee and required the consent of all Committee members. By the end of 2008 UN member states had placed nearly 500 individuals and entities on the ‘1267 Committee’ list. (Cortright et al, 2004)
From its inception international human rights groups, as well as leading legal scholars and practitioners, criticized this listing - and lack of de-listing - procedure, calling it ‘black-listing’.  There was broad consensus that the listing and closed procedures of the 1267 Committee violated a number of fundamental human rights guaranteed by core international and regional human rights instruments. These were – in bitter irony at its worst - the very legal documents and rights meant to be defended by the UN resort to sanctions.  Such rights were not meant to be traded off in the name of security against terrorism. (ICJ, 2009; Kimberly Prost, 2017) 
In particular, rights advocates claimed that the listing/delisting mechanisms of the Committee and Security Council lacked transparency and failed any serious accountability test for the Security Council or member states who had submitted the names of entities or individuals to be listed.  Consequently, the due process rights of a listed individual were non-existent. An individual was neither made fully aware of the specific evidence, charges, associations and behaviors which led them to be listed, nor informed of the agencies that had submitted such information to the Committee. Those listed had no due process rights to appeal this listing to the Council; and thus there was no judicial review of the measures taken against them. (Lopez, 2009)
By 2004 the issues of sanction-related listing, de-listing and due process had become the subject of intense and parallel debate in policy and legal venues. Policy and institutional reform options were discussed in the Security Council, while individuals sought legal redress via national and regional courts, essentially challenging the Security Council’s authority and legitimacy.  The area of greatest legal activity unfolded when the European Court of Justice (ECJ) issued a ground-breaking ruling in the Kadi case that the UN Security Council’s refusal to abide by certain rights and processes guaranteed in the EU system of rights voided the obligation of European states to implement Security Council targeted sanctions against this individual. Reacting as a political and security forum for the region, the European Union Council later issued a ruling reinstating the restrictive measures placed on Kadi as a preventive counterterrorism action permitted under European law. [? How long a footnote on the ultimate delisting of Kadi.  It is clear it is not useful in this text?] This see-saw battle between rights and security in counter-terrorism listing continues through similar cases in the US, Canada and Europe. (Prost, 2017)

The actions of the Council to address challenges to the 1267 machinery often emerged following new requirements mandated by courts (although nearly all of these were under appeal), or they were attempts to pre-empt potential negative judgments via limited reform.   With resolution 1730 (December, 2006) the Council established an office, ‘The Focal Point,’ staffed by a Secretariat professional designated to facilitate and process the submission of requests for delisting. In a far-reaching action, resolution 1822 (June, 2008) directed the 1267 Monitoring Team to undertake a comprehensive review of all listed names in order to produce a clean and current list and to review each entry every three years.  Without question, the impending ECJ Kadi decision prompted the Security Council to adopt 1822. (Lopez,2009; 2013).
Further political and administrative adaptation affecting the 1267 listing occurred with the division of the al-Qaida and Taliban sanctions lists and committees, as mandated in Council resolution 1988 (June, 2011). This separation was driven mostly by the hope among P5 members that with the Taliban not affiliated with al-Qaida delisted, more moderate elements in their ranks could be brought to the peace table.  This splitting of the list combined with the continued diligence of the 1267 Monitoring Team, led the completed second list review of November, 2012 to be pared down to 294 names of individuals and entities - a significant reduction from the prior review. 

When evaluations reported that the Focal Point mechanism did not meet the due process standards that were being affirmed by court decisions, especially in not having the authority to conduct an independent review of petitioners’ responses to charges and evidence, reformers pushed for further changes of a quasi-legal sort. 
These, in part, were realized in Resolution 1904 (December, 2009) wherein the Council created an independent and impartial Ombudsperson to replace the Focal Point for 1267 listing appeals. The resolution’s annexes provided a template for improving the gathering of relevant information pertaining to listings; expanding the flow of information between the sanctions committee and listed persons and entities; and, ensuring that requests for delisting are more fully considered by the 1267 committee. By 2012 the Focal Point had delisted 31 petitioners out of 85 that were submitted for review; while the more intricate Ombudsperson process examined 20 cases, deciding to delist 19 individuals and 24 entities. [Bierstecker and Eckert, 2012].
Although the Ombudsperson Office provided as close to judicial relief as the structure of and politics within the Council would permit, it still falls short of the kind of the full legal and structural solution human rights groups and various analysts posit is required [Prost, 2017].  So the crisis of listing as a denial of fair process rights and its full scale resolution are not in sight in any full, legal form.  Within the UN system politically, both petitioners and most member states – but the P5 to a lesser degree -  have voiced qualified satisfaction with the procedures and results of the Ombudsperson’s decisions.  Thus, the office has been reaffirmed via resolution 1989 (June, 2011) and with resolution 2083 (December, 2012) the Council extended the Ombudsperson’s mandate for thirty months.  Before the conclusion of that time period the Security Council adopted resolution 2161 on 17 June 2014, which extended the mandate of the Office of the Ombudsperson until 17 December 2017.  This set the stage for the first routine transition of the Office.  With Kimberly Prost’s departure from the post on 14 July 2015, Catherine Marchi-Uhel was appointed as Ombudsperson by the Secretary-General on 13 July 2015. She took up her official duties on 27 July 2015. (Prost, 2017)
Moving Forward More Consistently and Effectively

The fair process dilemma poses a significant challenge to the utility and future of the resort to sanctions, especially for targeting human rights abusers. This author believes that for sanctions to have their maximum effective, many more individuals and entities need to be listed, sanctioned in various ways – and more quickly - than has been the practice to date. While there is variation as to the nature of the targeted sanctions employed, most commonly the measures aimed at individuals and private entities include an international asset freeze as well as a travel prohibition.   When effectively implemented, these measures clearly deprive an individual or entity with access to property and freedom of movement.  While such deprivation can be defensible in most legal systems, including the Security Council, it can only become so when executed and administered in accordance with all major international human rights instruments as well as recognized legal principles.  (Prost, 2017)

Operationally this means that sanctions listing must be accompanied by fair procedures including, most significantly, access to a mechanism for review of the deprivation decision.  Lacking such a mechanism to ensure respect for these specific rights has and will continue to undermine Security Council targeted sanctions regimes, even those aimed at improving or advancing human rights.
The only acceptable long-term solution is one that ensures that targeted sanction regimes are structured and administered in accordance with the fundamental human rights precepts of the Charter, which are also part of most of the legal systems of UN member states.
[NOTE:  pp 10 – top of 13 need substantial reworking as more than 60% is cut and paste from a recent article.  Will do after our meeting}.

For purposes of making a somewhat new argument for advancing rights through targeted sanctions I will assume for the remainder of this chapter that In light the progress in the due process debate and institutionalization UN sanctions – despite counter-terrorism listing controversies – that corrective actions can and will be taken in the near future.  I do so in order to further sanctions in practice, even while acknowledging the tentative basis for optimism.  
Although practitioners and politicians frequently resort to sanctions to punish wrong-doers, the assessment of sanctions by analysts continues to be quite mixed. Council sanctions suffer from taking time to mobilize, legislate and implement.  Experience shows that the very rumor of UN action may spark potential targets to hide their assets and begin to falsify companies, passports and bank records. The debate about the sanctions effectiveness for punishing rights violators or enhancing human rights in fragile political environments has always been intense and diverse in policy circles.  At present, the historical evidence about targeted sanctions is cautious at best:  neither unilateral sanctions nor multilateral sanctions have ever toppled a targeted, rights violating government. Nor have they, by themselves, ever forced rights violators to desist in their actions. When dictators change their behavior, sanctions may be part of the mix of a set of foreign policy measures and domestic pressures that lead to an improved human rights situation.  However, sanctions have more dramatic success in safeguarding fragile democracies, which protect the rights respecting political climate of former non-democratic states. (Brubaker and Lopez, 2017)

Generally, in human rights sanctions these are the abusive government institutions and leaders who authorize, and when identifiable, the individuals who perpetrate, the rights violations or mass atrocities. But a deeper probing of the abuses should indicate their connection to specific products, companies that supply them, asset holding entities, and a wider array of individuals and entities than visible from early analysis.   In light of this I have advocated for a ‘targeting of enablers’ approach thatr focuses on the means used to commit mass atrocities and on those who provide them. The organizing logic is that because mass atrocities are organized crimes, crippling the means to organize and sustain them—money, communications networks, and other resources—can disrupt their execution. A key element of their organization that is particularly relevant to international responses is the role of third parties. History has taught us that perpetrators are seldom able to carry out these crimes on their own. Rather, they are dependent on direct or indirect support from external actors––governments, commercial entities, and individuals––whose goods and services enable them to wage attacks against civilians. 

While atrocities vary in cause and method and perpetrators are generally both creative and resourceful, we can identify a core set of activities that enable and sustain the violence. By developing approaches to target the third parties engaged in those activities, it may prove possible to decrease or interrupt the perpetrators’ access to the necessary means. This may, in turn, alter their calculus for committing atrocities against civilians. Targeting the enablers is not a panacea, but it should lead to a better understanding of the dynamics of atrocities and present a practical lever with significant untapped potential to halt the world’s worst crimes. 

Countries, commercial entities, and individuals may all be enablers in a diverse set of ways. The country - commercial actor linkage serves as enablers when they are engaged in the exploitation of natural resources that generate revenues for the perpetrators, thereby sustaining their capacity to abuse civilian populations.  In the case of countries, examples include the situation in Darfur, Sudan, where transfers of arms by China, Russia, Chad, and other governments or state-owned entities to government and rebel forces have helped sustain the violence against civilians for nearly a decade. There are many other examples in the recent past in which third party governments provided weapons to their allies or proxies even when it was clear they were being used to commit crimes against humanity. This was the case in eastern Congo, where windfalls from the illicit mineral trade fuel the rebels’ pursuit of arms and thus contribute to atrocities against civilians. In Burma, during their period of repressive rule that may now be drawing to a close, the country’s military rulers derived massive export earnings from their gem mines, which help to finance their brutal repression of that country’s citizens. Countries involved in questionable trading chains or opaque transshipment practices involving weapons, vehicles, or other forms of equipment may also be enabling atrocities in less direct ways.

In the case of commercial entities, the range of enabling activities is potentially very broad. In Nigeria, multinational oil companies have faced lawsuits after being accused of hiring abusive security forces in the Niger Delta. In Darfur, the supply of Toyota trucks accessed by rebel groups has been essential to their capacity to commit widespread attacks on civilians. The most recent U.N. Panel of Experts on Sudan reported that Al-Futtaim Motors Company, the official Toyota dealership in the United Arab Emirates, was, along with second-hand dealers in UAE, the source of “by far the largest number of vehicles that were documented as part of arms embargo violations in Darfur . . . .” (Sudan Panel of Experts, 2005) That dealership “declined or replied . . . in a perfunctory manner” to three requests by the Panel for information about buyers of the trucks identified in Darfur.

State and commercial actors both may also function as go-betweens, thus playing an important, indirect role as enablers. During the Rwandan genocide, even after a U.N. arms embargo sought to stop the flow of weapons into that country, arms continued to arrive routed through nearby countries and facilitated by international corporations. A 2009 SIPRI study revealed that more than 90% of air cargo carriers used by international organizations and humanitarian agencies to transport crisis response supplies were also named in open source reports on arms trafficking. Individual business people can be instrumental as suppliers or middle-men: international arms merchant Viktor Bout is a famous example, but others include the Dutch businessman convicted of providing chemical components that Saddam Hussein’s regime used against Kurdish civilians.

A stronger and more concerted approach, but one that pertains only to commercial actors, involves the range of mechanisms that has emerged over the past decade to engage corporations in more responsible practices that protect human rights. A number of these efforts involve the U.S. and other governments, and civil society actors have played a key role in each case. One example is the Kimberley Process, which brings together governments, corporations, and civil society in an effort to regulate the diamond trade. Others include the Voluntary Principles, the OECD Guidelines, and the UN Global Compact. 

The work being done by the U.N. Special Representative on Business and Human Rights is also noteworthy in this regard. And efforts by non-governmental actors to provide guidelines to businesses include the Red Flags project, which identifies potential legal liabilities in high-risk situations.  This investigative and regulatory work can be augmented by bridging to the work of other agencies that share the need for or desire to expose such behavior.  These certainly include the UN Panels of Experts, but also Lloyd’s Registry and INTERPOL, both of which the UN has relied on more frequently in analysis of sanctions busting patterns.  These and other initiatives may provide a foundation and entry points for addressing commercial enablers of atrocities. 

A yet tougher set of approaches to both state and non-state actors involve the myriad political, economic or legal mechanisms that can be used against countries, commercial entities, or individuals to deter or dissuade their actions. In its bilateral relationships, the U.S. and EU can bring pressure to bear on enabling governments through public or private condemnations; by suspending business or cultural exchange programs; by withdrawing diplomatic representation; by reducing aid and other forms of support; or by implementing a wide range of other tools. 

Of course, the U.N. Security Council to impose multilateral sanctions against countries or commercial actors. Enforcement of sanctions is a separate challenge, at least as important as their imposition, as we have seen in the case of the Darfur arms embargo. New regulations specifically targeted at certain commercial entities or activities may be useful.  In situations in which there is evidence that enablers are engaged in illegal behavior or have violated international law (including human rights law), it may be possible to pursue international criminal sanctions and other legal measures against them.  

Whether addressing commercial actors or states in a given situation, information about who the third parties are and what role they are playing is critical. By enhancing its intelligence gathering and analysis related to enablers, rights sensitive governments should be able to better assess the levers that can be employed to target them. Including information on third party actors in intelligence reports on atrocity situations and in interagency discussions about policy options may be useful approaches.   In the same manner in which effective counter-terrorism sanctions relied on intelligence sharing among member states – especially of the P5 in putting forth those targets to be listed – the UN Security Council could also seek to engage international partners in information sharing to acquire critical information on enablers and to help enlist others in the effort to halt enablers of mass atrocities.

Conclusion

The development and institutionalization of ‘smart sanctions’ provides an array of coercive measures to the international community that have proven somewhat effective in particular cases of massive rights abuses, on-going civil wars and mass atrocities.  Thus, they have proven rights protective.  But in the application of these tools to build an effective global counter-terrorism regime, the United Nations Security Council, and especially its P5 members, fell victim to over-emphasizing security concerns over due process rights. They thereby undermined earlier sanctions successes and have struggled to build an effective fair process that might assure a more robust application of sanctions to human rights violators.  This chapter argues that neither protection nor expansion of human rights via economic sanctions can occur without institutionalizing fair process permanently so that sanctions and rights expansion can be made equally by targeting enablers of human rights abuses, but ensuring that sanctions meant to enhance or protect rights do not violate these rights in their implementation remains a challenge yet to be fully overcome.

�Another perspective on how successful sanctions are in protecting human rights – or at least in not worsening a rights situation -  has been provided by a variety of data-based studies using large N data sets which often included all sanctions for the 20th century or since 1945.   These studies find that, generally, the most significant factors associated with effectiveness are the severity of the threats to rights, the degree of cooperation among national imposers, domestic politics within imposer and target states, and the diversity of economic entanglements between imposing nations and the target state or entity.  Among these quantitative international relations scholars, there is a fairly consistent set of findings that economic trade sanctions are more detrimental to human rights than partial and selective sanctions, and generally, these studies find that economic coercion fails to attain its policy goal, even when sanctions are specifically imposed with the goal of improving human rights. Finally – and oddly – multilateral sanctions have a greater overall negative impact on human rights than unilateral sanctions, although again this is measured across a very long time period including pre-1990 comprehensive trade sanctions [the larger number of sanctions cases] and more recent targeted sanctions. Sanctions policy analysts tend to argue that these poor results arise from half-hearted purpose, weak sanctions design and/or implementation, especially by the Permanent Five members of the UN Security Council. They suggest that a close scrutiny of the Kosovo, Sudan/Darfur, Zimbabwe, and especially the Syrian case, reveals that the reluctance of powerful states to enforce a full slate of coercive measures sabotaged what otherwise might have been effective sanctions for improving human rights.    
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